
2016SYE122 – 678-682 Kingsway Miranda 

DA16/1411 

ASSESSMENT REPORT APPENDICES 

Appendix A 

B 

Architectural Review Advisory Panel Report 

dated 23 November 2016

Submission List of Issues 

C NSW Police Comments dated 9 December 2016
D

E
Clause 4.6 Variation - Building Height
Architectural Plans

SSPP (Sydney South) Business Paper Appendicies - (21 March 2017) (2016SYE122) (DA16/1411) 1



Architectural Review Advisory Panel 
Proposal:  Demolition of existing structures, consolidation of 3 lots into 1 lot and construction 
of residential flat building containing 70 units and 2 basement car parking levels 

Property: 680 Kingsway MIRANDA  NSW  2228 

678 Kingsway MIRANDA  NSW  2228 

682 Kingsway MIRANDA  NSW  2228 

Applicant: 680-682 Kingsway Caringbah Pty Ltd 
File Number: DA16/1411 
_____________________________________________________________________________________ 

The following is the report of the Architectural Review Advisory Panel Meeting held on Wednesday, 23 

November 2016 at the Administration Centre, Sutherland Shire Council, Eton Street, Sutherland.  The 

report documents the Panel’s consideration of the proposed development described above. 

“3. DA16/1411 – DEMOLITION OF EXISTING STRUCTURE AND CONSOLIDATION OF SITE FOR 
THE PURPOSE OF THE CONSTRUCTION OF A PROPOSED RESIDENTIAL FLAT BUILDING, 
CONSISTING OF 70  (13X1 BEDROOM; 52 X2 BEDROOM; 5X3 BEDROOM) UNITS OVER 8 
STOREYS AND 2 BASEMENT CAR PARKING LEVELS AT 678 – 682 KINGSWAY & 9 
PINNACLE STREET MIRANDA 

Council’s David Jarvis, Sinclair Croft, Carine Elias and Stevie Metcalf outlined the proposal for the Panel, 

including providing details of Council’s relevant codes and policies.   

Kent Williams & Nick Katris(architects); Elise Newman(landscape architect); George Dojas (planner); 

Charlie Hanna & Eddy Haddad(developers) addressed the Panel regarding the aims of the proposal and 

the constraints of the site. 

Description of the Site and Proposal 
Proposal:  Demolition of existing structure and consolidation of site for the purpose of 

the construction of a proposed residential flat building, consisting of 

70 (13x1 bedroom; 52x2 bedroom; 5x3 bedroom) units over 8 storeys and 

2 basement car parking levels 

Project Address: 678 – 682 Kingsway and 9 Pinnacle Street Miranda 

Zoning:  R4 High Density Residential 
PAD:   Yes (PAD16/0025) 

ARAP Pre-DA:   Yes (ARAP16/0009) 

Key Controls: - Sutherland Shire Local Environmental Plan 2015 (SSLEP 2015)

- Sutherland Shire Draft Development Control Plan 2015 (SSDDCP 2015)

- Sutherland Shire Pinnacle St Precinct DCP

APPENDIX "A"
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    - State Environmental Planning Policy 65 Amendment No.3 (SEPP 65) 

    - Apartment Design Guide (ADG) 

 

Applicant’s Submission 
This is a DA submission.  The consent authority is Sydney South Planning Panel (SSPP).  The applicant 

attended an ARAP Pre-DA meeting in March 2016, and has responded positively to a number of the 

comments made in the previous Report. 

 

PRINCIPLE 1 – CONTEXT AND NEIGHBOURHOOD CHARACTER 

This DA for 70 units occupies 3 lots between the Kingsway and Pinnacle Street.  The 2850sqm site has a 

53m frontage to the Kingsway and a 22.65m frontage to Pinnacle St.  The proposal was modified after the 

pre-DA ARAP meeting on 31 March 2016, when a scheme of 76 units at higher FSR was proposed.  The 

site is zoned R4 High Density Residential, with a 25m (8 storeys) maximum height, a max FSR of 2:1, and 

30% minimum landscaping.   

The L-shaped site spans between a busy arterial road and a quiet suburban street close to the Miranda 

Town Centre.  There is a slight fall towards the Kingsway and great outlook will be available to the north 

from upper levels.  The precinct is in transition from a low-scale residential environment to high-density 

housing, and is subject to Council’s Pinnacle St Precinct draft DCP, which indicates a general 

development pattern of 4-8 storeys to the arterial Kingsway and 4 storeys to the more suburban Pinnacle 

St.  In addition to setbacks and heights, the DCP recommends a detailed pattern of lot amalgamation with 

indicative envelopes.  The envelopes were tested by Council to confirm that FSR potential could be 

achieved to comply with SEPP65 design quality criteria.  As lot amalgamations cannot be mandated, an 

alternative proposal such as this must therefore be rigorously tested by the applicant for design quality in 

order to achieve maximum development yield. 

 

The proponent was therefore asked to demonstrate how adjacent sites would remain capable of feasible, 

compliant development.  A rudimentary floor plan for the affected sites has been drawn for an 8-storey 

development on the 2 lots at 11+13 Pinnacle St to the south-west.  This is not consistent with the DCP 

however, and the applicant needs to draw a proposal for 4 storeys stepping up to 6 storeys, to retain the 

DCP intent for a lower scale to Pinnacle Street.  Note that ADG setbacks, solar access, and unit sizes 

must be applied to this neighbouring proposal (eg. 9m setback from northern boundary, not 11m as 

shown). The applicant also needs to demonstrate future development for adjacent lots to the east, which 

will be isolated unless they amalgamate with the older Department of Housing development further to the 

east at some point in the future.  

 

A cross-site pathway linking Pinnacle Street to the Kingsway is included along the eastern edge, which is 

positive as it will provide welcome permeability.  This would be best as a public path, allowing access to 

the main lobby and activated by adjoining terraces.  It is understood however that this path will most likely 

remain private.  If so this will not achieve the desired public permeability for the Precinct. 
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PRINCIPLE 2 – SCALE AND BUILT FORM  

The Pre-DA proposal has been modified, now presenting as 6 and 8 storey units to Kingsway, with three 

storey town-houses to Pinnacle St, with entry lobbies from both the Kingsway and from the new 

pedestrian path to the east.  The lower building height to the western portion of the Kingsway built form 

will improve solar access to 11-13 Pinnacle Street, but this needs to be tested for a 4-6 storey future 

envelope on the neighbouring site, as noted above.  Removal of the two south-facing units stack would 

further improve solar access to the neighbouring site, as would a study of the design feasibility of 

combining the two vertical access cores into one larger element at the internal corner of the plan. This 

could also reduce the basement footprint and be replaced with communal open space at ground level, 

which in turn could relieve the need for the L8 rooftop communal space and the need to extend the access 

core above the height limit. 

 

The two west facing units on L6 and L7 (Units 663 and 767) could also be deleted for further solar access, 

creation of a larger communal terrace on L6, and to resolve their awkward architectural presentation to the 

Kingsway frontage. 

 

The 3-storey townhouse typology used for the south section of the site is supported, however their 

detailed design is not resolved in terms of expression, amenity and built form.  The Panel recommends 

that these dwellings should step with the topography and express their party wall divisions, rather than be 

proposed as a single building that belies its natural order and expression. 

 

The 6m set-back to Pinnacle St should be complied with, and the street frontage is dominated by bin 

storage, basement access stair, and the side wall of the southern townhouse.  The latter should be re-

organised to address the street frontage as well as the pedestrian pathway.  Garbage would be best 

located in the basement with collection by private contractors, and the proposed holding area to the south 

of TH016 returned to landscaping.  

 

PRINCIPLE 3 – DENSITY  

Whilst the density of the proposal may comply with LEP controls, its amalgamation is not consistent with 

the DCP and therefore dependent on the proponent’s demonstration that adjoining sites can be developed 

without undue adverse impacts from the proposed built form.  The applicant has proposed full FSR yield, 

but with insufficient landscaping and unresolved solar impacts on the southern neighbour.  It should be 

understood that unless acceptable amenity and yield to the neighbouring sites are clearly demonstrated, it 

would be unlikely that the proposed density and massing be accepted. 

 

The building is also over the max building height by some 3m due to the lift serving the upper Roof 

Terrace. Whilst this may be acceptable as the lift will be barely visible from the public domain, the Panel 

would prefer the planning reconfiguration as described above to avoid the need for the lift to access the L8 

roof. 
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PRINCIPLE 4 – SUSTAINABILITY 

The proposal appears to comply with ADG solar access and natural ventilation requirements. However, 

over- reliance on driveway facing windows in the townhouses may reduce ventilation numbers.   

Highlight windows to the presently blank ( and visually unacceptable) western façade would improve 

cross-ventilation & daylight for these 6 units 001-555. 

Active ESD provisions such as rainwater re-cycling, solar power and solar hot water were not discussed at 

the meeting, however it is assumed that at a minimum these measures will be included in the 

development. 

PRINCIPLE 5 – LANDSCAPE 
At about 15%, the proposal is significantly under SSLEP2015 30% requirement for deep soil/landscaped 

area. Adequate deep soil landscaping is needed to support large trees in the long term, which provide 

many benefits including the provision of shade, habitat, sense of place, privacy, reduction in visual bulk 

and scale, and carbon sequester.  As noted, in order to meet both amenity and landscape requirements 

the full FSR may not be realised.   

The Basement footprint has improved from the pre-DA, however still has only a 500mm setback to most of 

the western boundary which is insufficient for screen planting to the neighbour. In addition, it is not clear 

that RMS car parking rates (in lieu of Council’s rates) apply to this site, which may also contribute to a car-

parking shortfall.  This needs to be clarified. 

The ground floor and associated private open spaces of town houses 12-16 should be set higher than the 

adjacent pedestrian path and respond to the topography by stepping down the site.  This would allow for 

visual surveillance, simplify stormwater drainage and improve the privacy of the townhouses/ 

The landscape and architectural plans show discrepancies in the treatment of the pedestrian pathway 

along the eastern boundary.  The cross section of this space should be raised private terraces with 2m 

wide non-terraced planter boxes for privacy and supporting large shrubs and small trees), then a 2m wide 

pedestrian path (1:20 maximum slope) and a 1m wide planting strip supporting medium sized trees and 

screening vegetation along the boundary of the site. 

Overhead lighting shown in montages may create light spill issues for neighbouring properties. 

Alternatives such as up-lighting along the eastern wall or in-ground footpath lighting should be explored. It 

should be noted that planting along the eastern boundary will also help to mediate spillage. 

On-site detention basins have been located across the entire Kingsway frontage. This will place limitations 

on the use of shrubby species and the mass of tree foliage needed to provide privacy and mitigate the 

bulk and scale of the development.  OSD should be located elsewhere- possibly in the form on detention 
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tanks within the driveway/basement, and this is to be discussed further with Council’s engineers.  

 

Nine entry paths are proposed along the Kingsway frontage. Where possible these paths should be 

amalgamated to reduce the visual impact of built form within the front setback. 

 

Communal open space at ground level is not of high quality as it is largely shaded and may create 

adverse privacy impacts on adjacent units (refer previous comments) 

 

PRINCIPLE 6 – AMENITY  

The following amenity issues require attention: 

• Townhouse gardens and living rooms floor levels should be raised to be 600m min above the 

adjacent pathway for privacy 

• Snorkel bedroom windows realigned to comply with ADG 

• Entries to Kingsway-facing single-sided 2-bed units may be better between the kitchen and  

sleeping areas 

• Row house ground level windows looking onto driveway must be protected from noise and air 

pollution 

• Adaptable bathrooms are too narrow and very long; it is recommended that standard complying 

bathroom dimensions are used when planning adaptable apartments, so that the changes 

required for adaption is minimised. 

• Units 663 and 767 adjacent to COS have two bedrooms with highlight windows only 

• For units around the western core, access to ground level COS is convoluted and inconvenient. 

• Shading, seating, BBQ, bathroom and kitchen facilities should be provided for COS, as well as 

weather protection for lift and stair doors. 

• Townhouse ground level living areas are poorly proportioned (furniture needs to be shown), 

 

As described, assessment of solar access to the future southern neighbour should be calculated for 6 

storeys with a 9m setback to its northern boundary.  

 

PRINCIPLE 7 – SAFETY  

Security fencing locations and detail to been provided.  The Panel supports public access to the new 

pedestrian path without gates, and to have secure fencing and gates to the passage north of the 

townhouses and to other side boundaries.  Security to the carpark access ramp is recommended.  

 

The street lighting for the new pedestrian path needs to be designed to avoid light spill to the eastern 

neighbour. 

 

There is good surveillance of the new pedestrian path. However, surveillance of Pinnacle Street needs to 

be improved from the townhouses, and there should be a vehicle buffer to the western wall adjacent to the 

driveway. 
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PRINCIPLE 8 – HOUSING DIVERSITY AND SOCIAL INTERACTION 

Generally acceptable. 

Adaptable unit plans should require less change to plumbing and fixtures in both kitchens and bathrooms, 

to encourage economical conversion for ageing-in-place.  

There is generous common open space provided, particularly the L6 terrace. Social interaction along the 

new pedestrian path would be improved by providing some seating.  

PRINCIPLE 9 – AESTHETICS  

Potentially this is an attractive and robust design response to the site.  The facades offer a restrained 

materials palette with competent articulation and ordering.  

Some façade refinements should be considered : 

• the north facing expression at upper levels disappears when it turns to the east –continue this

expression at least for the depth of the Kingsway facing units

• it is noted that whilst the strong horizontality of the scheme is acceptable, the Panel were

attracted to the previous schemes fine-grained vertical expression and subtle character changes.

• the current expression of the townhouses is not consistent with the plans, and it is recommended

that these are individually expressed as a good solution for a mews style development.

• the presently blank and visually unacceptable western façade of the 6 storey Kingsway building is

not acceptable

RECOMMENDATIONS 

The proposal has improved since last reviewed, however there are key matters yet to be resolved and the 

Panel make the following recommendations: 

• As this development cannot comply with Council’s Pinnacle Street master plan, the applicant must

demonstrate that acceptable design quality is achieved in order to realise the available maximum

density (FSR)

• Capacity for feasible and compliant development of neighbouring south site to be further

investigated and confirmed

• ADG and Council setbacks to be complied with

• Council landscape and deep soil provisions to be increased

• Pathway to be designed for and available for 24 hour public use

• Internal planning revisions as various/y noted in Report

• Townhouse floor levels and architectural expression to be resolved”

Tony Caro 

ARAP Chairman 

13 December 2016 
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Submissions were received from the following properties: 

 

Address Date of Letter/s Issues 

11 Pinnacle Street, Miranda 26 October 2016 2, 4, 7 

14 Matson Crescent, Miranda 30 October 2016,  

1 February 2017 

3, 7 

PO Box 501, Enfield 15 November 2016, 

8 February 2017 

2, 7 

15 Pinnacle Street, Miranda 23 November 2016, 

8 February 2017 

2, 3, 7 

17 Pinnacle Street, Miranda 23 November 2016, 

9 February 2017 

2, 7 

11 Pinnacle Street, Miranda 23 November 2016,  

9 February 2017 

1, 2, 4, 5, 7 

13 Pinnacle Street, Miranda 23 November 2016, 

13 February 2017 

4, 7, 13 

1/7 Pinnacle Street, Miranda 23 November 2016, 

8 February 2017 

1, 2, 4, 5, 6, 7 

676 Kingsway, Miranda 10 February 2017 2, 7 

 
Key for issues: 
 

Issue No. Issue 

1 Views 

2 Overshadowing / Solar Access 

3 Reduce Property Value 

4 Laneway at 13R Pinnacle Street 

5 Amenity of Adjoining Properties 

6 Safety 

7 Design/Aesthetics/Streetscape, Traffic/Car Parking, Inaccurate Plans / SEE, 
Privacy, Height / Bulk / Scale, Does not comply with LEP/DCP, Development 
Potential of Isolated Lots 
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ANNEXURE C 

Clause 4.6 Variation - 
Building Height 

APPENDIX "C"
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  Statement of environmental effects 
 Planning Ingenuity Pty Ltd REF 0308/16 39 

Clause 4.6 variation statement –  
maximum height (Clause 4.3) 
Clause 4.3 (2) of SLEP 2015 relates to the maximum height requirements and refers to the Height of Buildings Map. 
The relevant map identifies the subject site as having a maximum height of 25m. Building height is defined as: 

“building height (or height of building) means the vertical distance between ground level (existing) and the 
highest point of the building, including plant and lift overruns, but excluding communication devices, antennae, 
satellite dishes, masts, flagpoles, chimneys, flues and the like.” 

As indicated in the section plan included in Figure 1 below, the proposed roof slab and the lift/stair core on the northern 
building breach the maximum height. The height breach is a maximum of 28.3m limited to the lift overrun and 25.5m to 
a portion of the building on the eastern elevation.  Other portions of the buildings comply with the maximum LEP height 
control for the site. 

 

 
Figure 1: Section showing extent of height non-compliance (highlighted in yellow) 

That maximum height control is a “development standard” to which exceptions can be granted pursuant to clause 4.6 
of the LEP.   

The objectives and provisions of clause 4.6 are as follows: 

“4.6 Exceptions to development standards 
(1) The objectives of this clause are as follows: 
(a)   to provide an appropriate degree of flexibility in applying certain development standards to particular 

development, 
(b)  to achieve better outcomes for and from development by allowing flexibility in particular circumstances. 
(2)  Development consent may, subject to this clause, be granted for development even though the 

development would contravene a development standard imposed by this or any other environmental 
planning instrument. However, this clause does not apply to a development standard that is expressly 
excluded from the operation of this clause. 

(3)   Development consent must not be granted for development that contravenes a development standard 
unless the consent authority has considered a written request from the applicant that seeks to justify 
the contravention of the development standard by demonstrating: 

 

SSPP (Sydney South) Business Paper Appendicies - (21 March 2017) (2016SYE122) (DA16/1411) 16



Statement of environmental effects 
Planning Ingenuity Pty Ltd REF 0308/16 40 

(a) that compliance with the development standard is unreasonable or unnecessary in the circumstances
of the case, and

(b) that there are sufficient environmental planning grounds to justify contravening the development
standard.

(4) Development consent must not be granted for development that contravenes a development standard
unless:

(a) the consent authority is satisfied that:
(i) the applicant’s written request has adequately addressed the matters required to be demonstrated by

subclause (3), and
(ii) the proposed development will be in the public interest because it is consistent with the objectives of

the particular standard and the objectives for development within the zone in which the development is
proposed to be carried out, and

(b) the concurrence of the Director-General has been obtained.
(5) In deciding whether to grant concurrence, the Director-General must consider:
(a) whether contravention of the development standard raises any matter of significance for State or

regional environmental planning, and
(b) the public benefit of maintaining the development standard, and
(c) any other matters required to be taken into consideration by the Director-General before granting

concurrence.
(6) Development consent must not be granted under this clause for a subdivision of land in Zone RU1

Primary Production, Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4 Primary Production
Small Lots, Zone RU6 Transition, Zone R5 Large Lot Residential, Zone E2 Environmental
Conservation, Zone E3 Environmental Management or Zone E4 Environmental Living if:

(a) the subdivision will result in 2 or more lots of less than the minimum area specified for such lots by a
development standard, or

(b) the subdivision will result in at least one lot that is less than 90% of the minimum area specified for such
a lot by a development standard.

Note. When this Plan was made it did not include Zone RU1 Primary Production, Zone RU2 Rural Landscape, 
Zone RU3 Forestry, Zone RU4 Primary Production Small Lots, Zone RU6 Transition, Zone R5 Large 
Lot Residential, Zone E2 Environmental Conservation, Zone E3 Environmental Management or Zone 
E4 Environmental Living. 

(7) After determining a development application made pursuant to this clause, the consent authority must
keep a record of its assessment of the factors required to be addressed in the applicant’s written request
referred to in subclause (3).

(8) This clause does not allow development consent to be granted for development that would contravene
any of the following:

(a) a development standard for complying development,
(b) a development standard that arises, under the regulations under the Act, in connection with a

commitment set out in a BASIX certificate for a building to which State Environmental Planning Policy
(Building Sustainability Index: BASIX) 2004 applies or for the land on which such a building is situated,

(c) clause 5.4,
(ca)   clause 4.3A (2).”

The development standards in clause 4.3 are not “expressly excluded” from the operation of clause 4.6. 

Objective 1(a) of clause 4.6 is satisfied by the discretion granted to a consent authority by virtue of subclause 4.6(2) 
and the limitations to that discretion contained in subclauses (3) to (8).  This submission will address the requirements 
of subclauses 4.6(3) & (4) in order to demonstrate to Council that the exception sought is consistent with the exercise 
of “an appropriate degree of flexibility” in applying the development standard, and is therefore consistent with objective 
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 Planning Ingenuity Pty Ltd REF 0308/16 41 

1(a).  In this regard, the extent of the discretion afforded by subclause 4.6(2)is not numerically limited, in contrast with 
the development standards referred to in, subclause 4.6(6).   

Objective 1(b) of clause 4.6 is addressed later in this request. 

The objectives and relevant provisions of clause 4.3 are as follows, inter alia: 

“4.3   Height of buildings 
(1)   The objectives of this clause are as follows: 
(a)   to ensure that the scale of buildings: 
(i)   is compatible with adjoining development, and 
(ii)  is consistent with the desired scale and character of the street and locality in which the buildings are 

located or the desired future scale and character, and 
(iii)  complements any natural landscape setting of the buildings, 
(b)   to allow reasonable daylight access to all buildings and the public domain, 
(c)   to minimise the impacts of new buildings on adjoining or nearby properties from loss of views, loss of 

privacy, overshadowing or visual intrusion, 
(d)   to ensure that the visual impact of buildings is minimised when viewed from adjoining properties, the 

street, waterways and public reserves, 
(e)   to ensure, where possible, that the height of non-residential buildings in residential zones is compatible 

with the scale of residential buildings in those zones, 
(f)   to achieve transitions in building scale from higher intensity employment and retail centres to 

surrounding residential areas. 

The Height of Buildings Map nominates a maximum height of 25m for the site.  It is hereby requested that an exception 
to this development standard be granted pursuant to Clause 4.6 so as to permit a maximum height of 28.3m for the 
subject development.    

Objectives (e) and (f) are not applicable to the proposal. In order to address the requirements of subclause 4.6(4)(a)(ii), 
each of the relevant objectives of clause 4.3 are addressed in turn below. 

OBJECTIVE (A) 

The proposed encroachment into the maximum building height is considered to be minor and will not substantially 
change the appearance of the proposal within the locality, nor will the additional height be readily apparent or obvious 
to the casual observer at street level or from adjoining properties.  

The proposed building has been designed to a high architectural standard. It has also been designed to relate to the 
sloping site topography and to minimise visual bulk along the street frontage. The proposed design provides a well 
resolved building that successfully relates to neighbouring sites and the street. Furthermore, the proposed residential 
flat development complies with the maximum floor space ratio (FSR) of 2:1 applicable to the site. Compliance with the 
FSR development standard ensures an appropriate bulk and scale is achieved onsite. 

The proposed non-compliant portion is solely related to small portions of one building, which has been minimised as 
far as practical. It would be counter-productive to the architectural resolution to reduce the floorplate of the upper level 
to achieve height compliance. In addition, the lift and stair core are required to access the proposed communal open 
space located on the roof (level 8). 

OBJECTIVE (B)  

It is considered that the proposal responds appropriately to the site and results in impacts that could be expected of 
the applicable planning controls. The minor variation to the building height will not impact on solar access to surrounding 
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  Statement of environmental effects 
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properties when compared to a fully compliant scheme as the lift and stair core are located centrally on the building. 
As such, no overshadowing impacts will be created as a result of the non-compliance.  

As demonstrated in the shadow diagrams, due to the orientation of the subject site, the proposed development 
inevitably overshadows southern adjacent sites. A detailed discussion on solar access and overshadowing is 
addressed within the Statement. The proposal generally complies with the building height standard, the minor variation 
does not increase the extent of overshadowing on neighbouring properties. In addition, it has been demonstrated that 
the development will achieve compliant solar access to all units proposed within the development. 

OBJECTIVE (C):  

The development overall (and the proposed height variation in particular) will not create any significant or noticeable 
environmental or amenity based impacts on the streetscape, surrounding properties or the immediate locality. The 
proposed non-compliance will not have any additional or detrimental impacts on residential privacy within the proposed 
development or on surrounding properties due to the design of individual unit layouts. The majority of dwellings are 
orientated towards the Kingsway, which reduces adverse privacy impacts to neighbouring properties and takes 
advantage of the northern aspect for solar access. The lift and stair core are required for access to the roof communal 
open space which will provide superior amenity to future occupants. 

There are no existing scenic views from surrounding neighbours gained across the site and overshadowing has been 
discussed in relation to Objective (b) above. 

OBJECTIVE (D): 

The proposed design avoids any significant adverse visual impacts relating to building bulk and scale, and impacts on 
neighbouring properties. The proposal complies with the FSR (2:1) of the subject site, and the building largely complies 
with the building height limiting the overall visual impact of the development.  

The proposed building is well articulated, incorporating varied setbacks, alternation between horizontal and vertical 
modulation and use of varied materials, colours and detailing to provide a highly articulated built form with a 
contemporary external appearance. Specifically, the architectural form is sympathetic to the area by including a 
modulated built form, stepping the building in as the height increases. Extensive landscaped areas to side and rear 
boundaries will further reduce and soften the developments appearance on neighbouring properties and balance the 
built form.  

ZONE OBJECTIVES 

Clause 4.6 (4) also requires consideration of the relevant zone objectives. The objectives of the Zone R4 High Density 
Residential are as follows: 

“ -To provide for the housing needs of the community within a high density residential environment. 
-To provide a variety of housing types within a high density residential environment. 
-To enable other land uses that provide facilities or services to meet the day to day needs of residents. 
-To encourage the supply of housing that meets the needs of the Sutherland Shire’s population, 
particularly housing for older people and people with a disability. 
-To promote a high standard of urban design and residential amenity in a high quality landscape setting 
that is compatible with natural features. 
-To minimise the fragmentation of land that would prevent the achievement of high density residential 
development.” 

In response to the above zone objectives, the proposed development is entirely consistent with the relevant zone 
objectives in that the residential flat building will provide a range of suitable dwelling types that meet the housing needs 
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Statement of environmental effects 
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of the community within an appropriate high density residential environment. A high quality landscape scheme which 
responds to the existing natural features forms part of the proposed development. The development provides a range 
of housing types in the form of one, two and three bedroom units, and adaptable dwellings. The number of adaptable 
dwellings proposed provides suitable housing for the elderly and people with a disability and the building clearly 
promotes a high quality urban outcome with minimal environmental impacts. The proposed scheme is considered to 
be the most suitable in terms of residential amenity and bulk and scale whilst providing for economic redevelopment of 
the site.  

The building is located in a well-designed landscaped setting using locally endemic species that will complement the 
buildings and the streetscape, and soften the built form of the development. The variation to the height limit does not 
detract from the development’s consistency with the zone objectives. 

SUFFICIENT ENVIRONMENTAL PLANNING GROUNDS 

Having regard to Clause 4.6(3)(b) and the need to demonstrate that there are sufficient environmental planning grounds 
to justify contravening the development standard, as discussed above it is considered that there is an absence of 
significant impacts of the proposed non-compliance on the amenity of future building occupants, on area character and 
on neighbouring properties.  

On “planning grounds” and in order to satisfy that the proposal meets objective 1(b) of clause 4.6 in that allowing 
flexibility in the particular circumstances of this development will achieve “a better outcome for and from development”, 
the extent of the height non-compliance largely relates to lift/stair core required for accessibility to the rooftop communal 
open space. By introducing the lift and stair core, the rooftop communal open space becomes highly accessible to 
future occupants and amenity of the building becomes greatly improved. The lift/stair core is located centrally in the 
building and will not be visible from the public domain (streets and proposed pedestrian path). The proposal presents 
appropriate massing of the allowable building density given the site topography, no impacts to neighbouring properties 
are likely as a result of the height breech. The additional proposed height will not impede on solar access, views and 
outlooks, and streetscape bulk in any way.  As indicated, the proposal provides for a floor space ratio which complies 
with the maximum permitted and accordingly, the height breach is not associated with additional density beyond what 
is expected by the controls. 

COMPLIANCE IS UNREASONABLE OR UNNECESSARY 

Returning to Clause 4.6(3)(a), in Wehbe V Pittwater Council (2007) NSW LEC 827 Preston CJ sets out ways of 
establishing that compliance with a development standard is unreasonable or unnecessary. It states, inter alia: 

“An objection under SEPP 1 may be well founded and be consistent with the aims set out in clause 3 of the 
Policy in a variety of ways. The most commonly invoked way is to establish that compliance with the 
development standard is unreasonable or unnecessary because the objectives of the development standard 
are achieved notwithstanding non-compliance with the standard.” 

The judgement goes on to state that: 

“ The rationale is that development standards are not ends in themselves but means of achieving ends. The 
ends are environmental or planning objectives. Compliance with a development standard is fixed as the usual 
means by which the relevant environmental or planning objective is able to be achieved. However, if the 
proposed development proffers an alternative means of achieving the objective strict compliance with the 
standard would be unnecessary (it is achieved anyway) and unreasonable (no purpose would be served).” 

Preston CJ in the judgement then expressed the view that there are 5 different ways in which an objection may be well 
founded and that approval of the objection may be consistent with the aims of the policy, as follows (with emphasis 
placed on number 1 for the purposes of this Clause 4.6 variation [our underline]): 
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 The objectives of the standard are achieved notwithstanding non-compliance with the standard;

 The underlying objective or purpose of the standard is not relevant to the development and therefore

compliance is unnecessary;

 The underlying object of purpose would be defeated or thwarted if compliance was required and

therefore compliance is unreasonable;

 The development standard has been virtually abandoned or destroyed by the Council's own actions in

granting consents departing from the standard and hence compliance with the standard is unnecessary

and unreasonable;

 The zoning of the particular land is unreasonable or inappropriate so that a development standard

appropriate for that zoning is also unreasonable and unnecessary as it applies to the land and

compliance with the standard that would be unreasonable or unnecessary. That is, the particular parcel

of land should not have been included in the particular zone.

Having regard to all of the above, it is our opinion that compliance with the maximum height development standard is 
unnecessary in the circumstances of this case as the development meets the objectives of that standard and the zone 
objectives.   

Therefore, insistence upon strict compliance with that standard would be unreasonable.  On this basis, the requirements 
of clause 4.6(3) are satisfied. 
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	Appendix A - ARAP Report (A4201316).pdf
	“3. DA16/1411 – Demolition of existing structure and consolidation of site for the purpose of the construction of a proposed residential flat building, consisting of 70  (13x1 bedroom; 52 x2 bedroom; 5x3 bedroom) units over 8 storeys and 2 basement ca...




